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RULES  AND  REGULATIONS 


Title  20 — Employees’  Benefits 

CHAPTER  III— SOCIAL  SECURITY  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE 

(Regs.  No.  5,  further  amended] 

PART  405 — FEDERAL  HEALTH  INSUR¬ 
ANCE  FOR  THE  AGED  AND  DISABLED 

Subpart  J — Conditions  of  Participation; 

Hospitals 

Waiver  of  Life  Safety  Code  Provisions 

On  September  18, 1974,  there  was  pub¬ 
lished  in  the  Federal  Register  (39  FR 
33539)  a  notice  of  proposed  rule  mak¬ 
ing  which  set  forth  a  proposed  amend¬ 
ment  to  Subpart  J  of  Regulations  No.  5 
relating  to  the  conditions  of  participa¬ 
tion  for  hospitals.  The  proposed  amend¬ 
ment  provided  that  toe  Secretary  of 
Health,  Education,  and  Welfare,  rather 
than  toe  State  agency,  may  waive,  as  to 
a  particular  hospital,  specific  provisions 
of  the  Life  Safety  Code  of  toe  National 
Fire  Protection  Association  (NEPA) 
which  are  applicable  to  hospitals,  but 
only  if  such  waiver  would  not  adversely 
affect  toe  health  and  safety  of  toe  hos¬ 
pital’s  patients.  The  amendment  pro¬ 
vided  further  that  hospitals  would  be 
required  to  meet  NFPA  standards  on 
medical  gases  and  inhalation  therapy. 
These  changes  would  conform  toe  con¬ 
ditions  of  participation  for  hospitals  to 
those  for  skilled  nursing  facilities  (20 
(TFR  405.1134(a)  as  published  in  the 
Federal  Register  of  January  17,  1974 
(39  FR  2247). 

Comments  from  the  American  Hospital 
Association,  the  Catholic  Hospital  Asso¬ 
ciation,  several  State  hospital  associa¬ 
tions,  a  number  of  individual  hospitals, 
State  Health  Departments,  and  the  pub¬ 
lic  were  received  in  response  to  the  no¬ 
tice  of  proposed  rule  making.  The  com¬ 
ments  received,  responses  thereto,  and 
changes  made  in  the  regulations  as  pro¬ 
posed  are  summarized  below. 

1.  The  proposed  regulation  §  405.1022 
(b)(1)  (iv)  stated  that  hospitals  would 
be  required  to  comply  with  NFPA  Stand¬ 
ard  No.  56B  Use  of  Inhalation  Therapy, 
(1968)  and  Standard  No.  56F  Nonflam¬ 
mable  Medical  Gas  Systems,  (1970). 
Comments  received  suggested  that  those 
commenting  thought  that  the  proposed 
regulation  mandated  the  use  of  inhala¬ 
tion  therapy  and  nonflammable  medical 
gas  system  in  hospitals.  This  is  not  the 
case.  Therefore,  the  regulation  was 
amended  to  clarify  that  toe  NFPA  stand¬ 
ards  mentioned  above  are  applicable  only 
to  the  extent  that  the  hospital  does  in 
fact  provide  Inhalation  therapy  or  utilize 
medical  gas  systems. 

2.  Several  hospitals  recommended  that 
the  Life  Safety  Code  waiver  authority 
should  remain  with  toe  State  agency  and 
not  be  delegated  to  toe  Secretary.  There 
were  also  a  number  of  comments  in  favor 
of  the  transfer  of  waiver  autoority  to 
the  Secretary.  The  Secretary  is  retained 
as  the  waiver  autoority  in  toe  regulation 
as  adopted  because  toe  Secretary  has  toe 
statutory  authority,  under  section  1861 
(e)  (9)  of  the  Social  Security  Act,  to  es¬ 
tablish  requirments  necessary  in  toe  in¬ 


terest  of  toe  health  and  safety  of  hos¬ 
pital  patients,  and,  under  section  1861 
( j )  ( 13 ) ,  to  grant  waivers  for  skilled  nurs¬ 
ing  facilities.  Since  both  skilled  nursing 
facilities  and  hospitals  are  institutions 
to  which  the  same  chapters  of  the  Life 
Safety  Code  apply,  it  is  felt  that  waivers 
should  be  consistently  applied  to  both 
hospitals  and  skilled  nursing  facilities. 
Furthermore,  toe  Life  Safety  Code  itself 
specifies  that  “the  authority  having 
jurisdiction’’  may  grant  exceptions  to 
specific  provisions  of  the  Code.  TTie  Life 
Safety  Code  defines  “the  authority  hav¬ 
ing  jurisdiction’’  as  the  autoority  adopt¬ 
ing  and  enforcing  toe  code,  i.e.,  the  Sec¬ 
retary  of  Health,  Education,  and 
Welfare. 

3.  Existing  regulations  in  §  405.1022 
(b)(1)  (iii)  require  toat  floor  materials 
and  mechanic^  equipment  in  anesthe¬ 
tizing  areas  and  storage  locations  for 
flammable  anesthetics  comply  with  toe 
provisions  of  NFPA  Standard  No.  56A, 
Use  of  Inhalation  Anesthetics.  In  the 
Notice  of  Proposed  Rule  Making, 
“anesthetic  areas’’  was  substituted  for 
toe  phrases  “anesthetizing  areas  and 
storage  locations  for  flammable  anesthet¬ 
ics’’  in  toe  existing  §  405.1022(b)  (1)  (iii) 
as  these  two  phrases  are  identical  in 
meaning,  and  a  reference  to  toe  1971  edi¬ 
tion  of  the  NFPA  Standard  was  added. 
Comments  received  in  response  to  the 
Notice  of  Proposed  Rule  Making  indi¬ 
cated  toat  several  Are  authorities  were 
requiring  strict  compliance  with  all  pro¬ 
visions  of  NFPA  Standard  No.  56A.  Since 
we  do  not  intend  toat  compliance  with 
all  provisions  of  toe  standard  be  required, 
we  have  clarifled  toe  proposed  regulation 
by  citing  specific  references  to  or  quoting 
from  toe  standard.  The  requirement  that 
toe  hospital  “•  •  •  has  floor  mate¬ 
rials  *  *  •  which  comply  with  the  provi¬ 
sions  of  National  Fire  Protection  Associ¬ 
ation  Standard  No.  56A  •  •  •“  has  been 
rewritten  to  require  conductive  flooring 
in  accordance  with  section  252  of  NFPA 
56A.  The  requirement  that  the  hospital 
“•  *  •  has  mechanical  equipment  •  •  * 
which  comply  with  the  provisions  of  Na¬ 
tional  Fire  Protection  Association  Stand¬ 
ard  No.  56A’’  has  been  altered  by  quoting 
from  section  2601  of  toe  Standard.  How¬ 
ever,  section  2601  requires  toe  equi- 
potential  groimding  of  operating  rooms 
to  minimize  the  hazard  from  shock  to  an 
individual  when  touching ’a  person  who 
is  being  monitored  electronically  or  on 
whom  electronic  surgical  equipment  is 
being  used.  It  is  recognized  toat  there  are 
methods  of  groimding  which  can  achieve 
toe  same  level  of  safety  without  the  high 
cost  of  installing  an  equipotential 
grounding  system.  We  therefore  quoted 
from  section  2601  and  omitted  toe  word 
“equipotential.” 

4.  Other  comments  received  concerned 
portions  of  toe  proposed  regulations 
which  were  copied  from  existing  regula¬ 
tions.  While  consideration  was  given  to 
these  comments,  they  have  not  been 
adopted.  Some  of  these  comments  sug¬ 
gested  that  toe  Department  adopt  toe 
latest  edition  of  the  Life  Safety  Code. 
The  1967  edition  of  toe  Code  is  a  statu¬ 
tory  requirement  for  skilled  nursing 


facilities,  and  to  adopt  one  edition  of  the 
Code  for  hospitals  participating  in  Medi¬ 
care  and  another  for  skilled  nursing 
facilities  participating  in  Medicare  would 
be  incompatible  with  effective  adminis¬ 
tration  of  the  program. 

Accordingly,  with  these  changes  and 
additions,  toe  proposed  amendment  is 
hereby  adopted  and  set  forth  below. 

(Secs.  1102,  1861(e)(9),  and  1871  of  the 
Social  Security  Act,  49  Stat.  647,  as 
amended,  79  Stat.  314,  as  amended,  and  79 
Stat.  331,  42  n.S.C.  1302,  1395x(e)(9),  and 
1395hh.) 

Effective  date:  This  amendment  shall 
be  effective  July  24,  1975. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.800,  Health  Insurance  for  the 
Aged — ^Hospital  Insurance.) 

Dated;  May  30, 1975. 

'  J.  B.  Cardwell, 

Commissioner  of  Social  Security. 

Approved:  June  19,  1975. 

Caspar  W.  Weinberger, 

Secretary  of  Health,  Education, 
and  Welfare. 

Regulations  No.  5  of  the  Social  Secu¬ 
rity  Administration,  as  amendefd  (20  CFR 
Part  405),  are  further  amended  as  set 
forth  below. 

Section  405.1022  is  amended  by  revis¬ 
ing  paragraph  (b)  to  read  as  follows; 

§  44)5.1022  Condition  of  participation- 
physical  environment 
•  *  •  •  * 

(b)  Standard:  Life  safety  from  fire. 
The  hospital  meets  such  provisions  of 
the  Life  Safety  Code  of  toe  National 
Fire  Protection  Association  (21st  Edi¬ 
tion,  1967)  as  are  applicable  to  hospi¬ 
tals;  except  toat,  the  Secretary  may 
waive,  after  consideration  of  State  survey 
agency  flndings  and  recommendations,  if 
any,  for  such  periods  as  deemed  appro¬ 
priate,  sproifle  provisions  of  such  Code 
which,  if  rigidly  applied,  would  result  in 
imreasdnable  hardship  upon  a  particular 
hospital,  but  only  if  such  waiver  will  not 
adversely  affect  the  health  and  safety  of 
toe  patients;  and  except  that  the  pro¬ 
visions  of  toe  Life  Safety  Code  appli¬ 
cable  to  hospitals  shall  not  apply  in  any 
State  if  toe  Secretary  makes  a  finding 
that  in  such  State  there  is  in  effect  a 
Are  and  safety  code,  imposed  by  State 
law,  which  adequately  protects  patients 
in  hospitals.  The  factors  explaining  toe 
standard  are  as  follows: 

(1)  The  hospital  meets  toe  Life  Safety 
Code  standards  as  are  applicable  to  hos¬ 
pitals. 

(2)  The  hospital  maintains  written 
evidence  of  regular  inspection  and  ap¬ 
proval  by  State  or  local  Are  control 
agencies. 

(3)  The  hospital  is  equipped  with  a 
grounding  system,  in  conjunction  with 
an  Isolation  transformer  in  each  anes¬ 
thetizing  location,  adequate  to  minimize 
the  difference  in  potential  which  can  oc¬ 
cur  between  any  conductive  surfaces  that 
the  patient  or  a  person  touching  the  pa¬ 
tient  can  contact  This  difference  in  po¬ 
tential,  under  conditions  of  the  flrst 
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fault  between  either  Isolated  conductor 
and  ground,  shall  be  less  than  5  milli¬ 
volts.  Anesthetizing  areas  where  flam¬ 
mable  anesthetics  are  used,  shall  have 
conductive  flooring  which  complies  with 
the  provisions  of  section  252  of  the  Na¬ 
tional  Fire  Protection  Association  Stand¬ 
ard  Na  56A.  Standard  for  the  Use  of 
Inhalation  Anesthetics  (1971). 

(4)  To  the  extent  that  Inhalation 
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therapy  is  provided  and  nonflainpiable 
medical  gas  system,  such  as  oxygen  and 
nitrous  oxide  are,  or  have  been  Installed, 
the  hospital  compiles  with  the  applicable 
provisions  of  National  Fire  Protection 
Association  Standard  No.  56B,  Standard 
for  the  Use  of  Inhalation  Therapy 
(1968),  and  National  Fire  Protection  As¬ 
sociation  Standard  No.  56F,  Nonflam¬ 
mable  Medical  Gas  Systems  (1970) . 
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(5)  The  hospital  has  procedures  for 
the  proper  routine  storage  and  prompt 
disposal  of  trash. 

(6)  Written  Are  control  plans  contain 
provisions  for  prompt  reporting  of  all 
flres;  extinguishing  flres;  protection  of 
patients,  personnel  and  guests;  evacua¬ 
tion;  and  cooperation  with  fire  fighting 
authorities. 

[FR  Doc.75-16326  Plied  6-23-76:8:45  am] 
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